10.
ENDING EMPLOYMENT

RETIREMENT 

Retirement is a lawful reason for terminating an employee’s employment.  It normally takes effect on the date of retirement.  In order to avoid a claim for Age Discrimination, it is important to follow the statutory procedures when dismissing an employee on the grounds of retirement (see below).

Retirement Age

The default retirement age is 65 and if you wish to make employees retire earlier by including a retirement age below the age of 65, you must be able to objectively justify your reasons for doing so.

Retirement Procedures

The retirement procedures introduced on 1 October 2006 mean that you must:  

*
give employees advance notice of retirement; and 

*
tell employees that they can ask to work beyond retirement.

Employers who want to terminate the employee’s employment before the normal or the default retirement age must have another fair reason for dismissal and follow the normal dismissal procedures.

Notification procedures

1.
Statement to employee

In order to ensure that a retirement dismissal is fair you must give the employee at least 6 months’ written notice (but not more than 12 months) of the intended retirement date.  This same letter must inform them of his or her right to request to continue working beyond that date, should they wish to do so.  (Please see Letter notifying employee of their intended retirement date – document no. 31 in Forms Package.)

2.
Request to work beyond retirement date

If the employee wishes to work beyond the date for retirement, they must write to you informing you that they wish to work beyond their retirement date either indefinitely, for a stated period; or until a stated date.  This request must be at least 3 months (but no more than 6 months) before the intended date of retirement.  The request must state that it is being made under the statutory right to request not to retire provisions.  (Please see Letter inviting employee to meeting to discuss working beyond retirement – document 32 in Forms Package.) 
3.
Meeting

You will then have to arrange a meeting with the employee to discuss the request with the employee within a reasonable period after receiving it and both parties must take reasonable steps to attend the meeting.  

4.
Decision

As soon as possible after the meeting, you should notify the employee of your decision.  This must be done in writing.  If you accept the employee’s request, your letter must confirm whether employment will continue indefinitely or for a specified period of time.  If you reject an employee’s request in any way, you must confirm this and state the date on which the dismissal is to take effect.  You must also state that the employee has a right to appeal.  

5.
Appeal

Where the employee has indicated they wish to appeal, you must hold a meeting with the employee to discuss the grounds of appeal.  (Please see Notification of retirement appeal meeting – document 33 in Forms Package.)

Following this meeting, you must notify them of your decision as soon as possible.  This must be dated and in writing.   (Please see Confirmation of Outcome of retirement appeal meeting.)
6.
Request to be accompanied

An employee can request to be accompanied to either meeting by either a work colleague or a trade union representative.  

REDUNDANCY

The statutory definition of a redundancy is contained in s.139(1) of the Employment Rights Act 1996 as states:

“For the purposes of this Act an employee who is dismissed shall be taken to be dismissed by reason of redundancy if the dismissal is wholly or mainly attributable to:

(a) the fact that his employer has ceased or intends to cease – (i) to carry on the business for the purposes of which the employee was employed by him, or (ii) to carry on that business in the place where the employee was so employed, or

(b) the fact that the requirements of that business (i) for employees to carry out work of a particular kind, or (ii) for employees to carry out work of a particular kind in the place where the employee was employed by the employer, have ceased or diminished or are expected to cease or diminish.”

This is a broad definition and can more easily be split into 3 redundancy situations:

· closure of the business

· closure of the employee’s workplace

· a reduced need for employees to do the available work.

Therefore, it does not only arise where the employer is in financial trouble or struggling to provide work.  It may also affect a business that is doing well financially and that has lots of work, but who decides to reorganise the business as a results of overstaffing.  So, even with the same amount of work and the same amount of income, the decision is taken that fewer employees are required to perform the same functions.   

SEEKING WAYS TO AVOID REDUNDANCIES

Prior to making redundancies, you should always try to take steps to avoid compulsory redundancies by considering alternatives.   Examples could include:

· Seeking applicants for voluntary redundancy and/or early retirement (subject to age discrimination issues);

· Seeking applicants from existing staff to work flexibly;

· Reducing or banning overtime;

· Filling vacancies with existing employees/offering sabbaticals and secondments;

· Retraining employees and then moving them to other parts of the business;

· Short time working or temporary lay off;

· Reducing costs, where possible;

· Reducing number of short-term temporary or agency staff;

There are many advantages of voluntary redundancy and these include:

· It can be less disruptive, provided that the right employees volunteer

· It can be less demoralising for the workforce, as it is someone choosing to go, not a case of them being pushed/forced to go.

· You don’t have to worry as much about the selection criteria being objective/fair.

However, there are also some disadvantages and these include:  

· You may have to offer an enhanced package as an incentive for people to leave therefore it can be more expensive.

· You may get employees that you don’t want to leave, volunteering themselves.

· You could end up with an imbalance in the skills and experience of remaining staff.

It is particularly important that when putting forward the option of voluntary redundancy to employees you always ensure that it is also made clear to employees that you reserve the right not to accept their applications.

Example of Redundancy Consultation Letter  - see Document 27 in the Forms Package 

PROCEDURE FOR MAKING REDUNDANCIES

If you have considered ways of avoiding redundancies however, these are not viable, it is important to follow a fair redundancy procedure.   

The main steps may be summarised as follows:

Step1 – Pool of employees

Establish a pool of employees, all or some of whom will eventually be made redundant, for example – employees at a particular site and/or doing a particular type of job. The pool should be as wide as possible, but can consist of just one employee.

Step 2 – selection criteria

Establish the redundancy selection criteria. It must be objective, non-discriminatory and applied consistently. For example:

· Skills, qualification and aptitude – such criteria can ensure that a balanced workforce is kept.

· Attendance/Disciplinary record – you must apply this method consistently, and be sure your records are accurate and that you understand the reasons for absences. Do not include absences as a result of maternity, paternity or adoption leave, disability.

The Last In First Out is now risky as a result of Age Discrimination regulations but even before these were introduced, it was an unsatisfactory way of retaining incompetent staff with several years service over more competent staff who had recently joined the company.

On the whole to ensure and avoid the possibility of unlawfully discriminating against anyone, you should use more than one criterion.

It is also advised that the scores for the matrix are done by someone who works closely to that particular employee, for example, a line manager would perhaps be better placed to assess a particular employee than a senior director/manger who has not perhaps worked as closely with them.

Example of Matrix – Assessment for Redundancy Selection - see Document 32 in the Forms Package 

Step 3 – Announcement and Notice

Organise a group meeting with all affected staff to announce the potential redundancy situation.   If the company is prepared to consider voluntary redundancies, inform staff of this fact (together with any enhanced redundancy package on offer, if applicable).  Ask any interested staff to put their requests for voluntary redundancy in writing to the Company within, say, 3 days of the meeting.

Send to all affected staff a letter confirming the company’s position and the fact that it is considering implementing a redundancy programme.  

Example of Redundancy Consultation Letter – see Document 27 in the Forms Package

Step 4 - Consultation

When contemplating redundancies, consulting with employees is key, as not only can this help avoid redundancies, employees may have different insights into the way the company operates and can therefore offer alternative solutions. Furthermore if you consult fully with all employees affected in an open and transparent way, you are less likely to face a claim for unfair dismissal. 

Redundancy consultation meetings should be held at a reasonable time and place, in private and during normal working hours.  Sufficient time should be allowed between the letter sent to the employee and the meeting itself.  

Once you have considered the staff who are provisionally selected for redundancy, write to each affected member of staff inviting them to attend a meeting to discuss their provisional selection.  In addition, you should send the completed selection matrix (applicable to them only) to the employee prior to the meeting.  They are entitled to bring along either a fellow work colleague or a trade union representative.

Provisional Selection Notice Letter - see Document 28 in the Forms Package 

Preparing for a consultation meeting

Prior to the meeting, calculate what each potentially redundant employee will be entitled to by way of redundancy pay.  Don’t forget that in addition to redundancy pay, they are entitled to notice (or pay in lieu of notice) and any accrued holiday pay.  

Structure of the redundancy meeting

· Introduce everyone present and state the reason for their attendance.

· Explain that the purpose of the hearing is to discuss the employee’s selection for redundancy and to consider whether there are any alternative vacancies within the business.

· If there is a pool for redundancy and a selection matrix has been completed, go through the selection matrix and explain the employee’s score.  Give them an opportunity to express their views on the scores.   If the employee disagrees with their score, make a note of their comments and inform them that you will consider the matter further, following the meeting and before making a decision.    

· Ask the employee if they can put forward any suggestions for avoiding their redundancy.

· Discuss alternative employment vacancies and if there are none, inform the employee of this.

· Both the employee and his/her companion must be given the opportunity to ask questions.

· Explain to the employee what they are entitled to by way of redundancy pay, notice (or pay in lieu of notice) and accrued holiday pay.

· At the end of the meeting inform the employee that the decision will be sent to them in writing.  

Step 5 - Decision

Write to the affected employee/s, notifying them of your decision and the right to appeal the decision if they are to be made redundant.

Example of Formal Redundancy Notice - see Document 29 in the Forms Package 

Step 6 - Appeal

Should the employee appeal against the dismissal, you must invite them to an appeal meeting.   Where possible (and dependent on the size of the business), try to ensure that the person who hears the appeal hearing has not been involved in any previous meetings so as ensure that the process remains fair and independent. Again the employee has the right to be accompanied and it is also another opportunity for them to put forward any alternatives to redundancy.

Step 7 - Outcome

Write to the employee notifying them of your final decision.

Example of Confirmation of Outcome of Redundancy Appeal Meeting - see Document 31 in the Forms Package 

TRIAL PERIOD

It may be that when going through the redundancy process, there is another job or role available within the company.  If so (and it is suitable alternative employment), you must inform any potentially redundant employee of this fact.    If an employee wishes to try the new role, they have a statutory right to a trial period of 4 weeks in the new job to see whether it is suitable for them.   The trial period begins when the previous contract has ended and ends 4 weeks after the date on which the employee starts work under the new contract. The trial period can be extended by written agreement for retraining purposes, but it must be clear when the extended period will come to an end.

The purpose of the trial period is to give the employee a chance to decide whether the new job is suitable without necessarily losing the right to a redundancy payment. The trial period is also an opportunity for you to assess the employee’s suitability for the new job/role.

If the employee works beyond the 4 week trial period or the agreed extended trial period, even for just one day, any redundancy entitlement will be lost because the employee will be deemed to have accepted the new job/role. Therefore it is of the utmost importance when offering such an alternative job/role that this is communicated to the employee.

If it becomes apparent before the trial period is over, that the employee is not happy in the new job/role, then they will still be entitled to a redundancy payment under their old contract. Please note however that if the reason for not staying in the new job/role is deemed to be unreasonable then the employee may lose the entitlement to redundancy pay.

Example of Offer of Alternative Employment in a Redundancy Situation - see Document 30 in the Forms Package 

COLLECTIVE REDUNDANCY CONSULTATION

If you plan to make 20 or more employees redundant in one place of work within a 90 day period, this will be known as a collective redundancy situation and you are required by law to do the following:

· Notify the Department for Business, Innovation & Skills by letter using form HR1. 

· Consult with workplace representatives. These can be trade union representatives or, where no union is recognised, elected employee representatives instead. However if the employees choose not to elect employee representatives, you must give the relevant information directly to each individual employee.

Consultation must always start in good time, however in the case of collective consultation it must start at least:

· 30 days before the first redundancy where there are 20 to 99 proposed redundancies

· 90 days in advance where there are 100 or more proposed redundancies.

REDUNDANCY PAY

All employees who have two years continuous service are entitled to a redundancy payment.  It may be that the company has an enhanced redundancy pay policy however, if not, the employee is entitled to a statutory redundancy payment.  

The formula for calculation statutory redundancy pay is as follows:

· One and a half weeks pay for each complete year of service after reaching the age of 41;

· One week’s pay for each complete year of service between the ages of 22 and 40 inclusive; and

· Half a week’s pay for each complete year of service below the age of 22.

The above is subject to a maximum length of service of 20 years.  The statutory maximum of a week’s pay is subject to annual review which normally takes place on 1st February of each year.  For up-to-date limits please contact IngramsProtect.  

