6.
DISCIPLINE AND GRIEVANCE

DISCIPLINARY ISSUES
Taking disciplinary action can be a daunting prospect not only for the employee but the employer as well.

It is important to ensure that the process is handled fairly and objectively, and procedures are observed, irrespective of if the matter is regarded as a minor or gross disciplinary offence.

Preliminary Issues

Before instigating disciplinary proceedings you should first consider whether or not formal action is in fact required. It may be more appropriate to resolve the matter through informal discussions with the parties concerned. Remember however that if your “informal discussions” result in your giving the employee a warning in writing which is retained on their Personnel file, this will be seen as a formal disciplinary warning, and you would need to have followed a fair procedure in advance of giving it.

Suspension 

Consider whether the employee needs to be suspended to allow a full investigation to take place. This will usually only be appropriate in cases of serious misconduct, or incompetence, or where the employees continued presence in the workplace would render an investigation impossible. If the employee is to be suspended, this should be on full pay, and a formal letter confirming the terms of the suspension should be sent to the employee. 

Investigations

Where formal action is to be taken, a fair and balanced investigation will be required. Ideally this should not be carried out by the same person who will hold the disciplinary hearing, or any appeal meeting. It may be the employees Line Manager, but it is often better if it is someone impartial, such as a HR Manager. In cases involving harassment, bullying or discriminatory treatment, the person involved should have been given equal opportunities training. If it is not possible, due to the size of the business, to have a separate person dealing with the matter, they should remain as impartial as possible at each stage. It may be possible to get assistance from an outside HR advisor who can be called upon to deal with such matters.

The amount of investigation to be undertaken will depend on the individual circumstances of the case, but it must be sufficient to enable the Chair of any subsequent disciplinary hearing to form an opinion, believing or disbelieving the allegations against the employee, and to enable the case to be put to the employee in a manner that makes it clear what is being alleged.

If the disciplinary hearing concerns poor performance or capability, the investigation may simply look at appraisals, and any discussions that have taken place between the Line Manager and the employee. In cases of alleged misconduct, witnesses will usually need to be interviewed.  

An investigatory meeting with the employee in question will also usually be required. This is important as it may be that there is a simple misunderstanding, which can be resolved without the need for a disciplinary hearing. In other cases, the employee under investigation may be able to direct witnesses, or documentary evidence that supports their case. An investigatory meeting is not a disciplinary hearing, and so the employee has no statutory right to be accompanied (although the company’s internal procedures may give the employee that right).

On investigation, the company may decide that no further action is necessary, in which case the employee should be informed of this decision. However, if matters are to be taken further, the investigation alone will not be sufficient basis for dismissal, or any other sanction. There must be a disciplinary hearing. Furthermore, you should ensure that there is a clear distinction between investigatory meetings and any disciplinary hearing. 

Any investigatory meetings to interview the employee or other witnesses should be held in private, and notes should be taken of the meeting.
Try and restrict the number of witnesses to the minimum required to establish what is being alleged. Do not only interview witnesses who can confirm the allegations. The investigation must be fair and balanced, so ensure that any witnesses who may support the employee’s version of events are also interviewed. In cases of misconduct witnesses must be reminded while they are being interviewed of their duty of confidentiality for witnesses who wish to remain anonymous. 

Written Statements

Following the investigation, if there are sufficient grounds to hold a disciplinary hearing, a letter must be sent to the employee dealing with the following matters:

a) Set out the allegations and the cases for them.

b) Enclose all evidence you intend to rely on at the disciplinary hearing, such as witness statements or other documents. The employee should be asked if they wish to submit any evidence or call any witnesses. 

c) Invite the employee to a disciplinary hearing, at a reasonable time and place.

d) Make it clear that the employee has the right to be accompanied to the hearing by a Trade Union representative, or a colleague.

e) If the employee is facing possible dismissal, this needs to be made clear.

f) If the employee has not already been given a copy of the company’s disciplinary procedure, this should be sent with the letter. 

Preparing for a disciplinary hearing

Disciplinary hearings should be held at a reasonable time and place, in private and during normal working hours. Sufficient time should be allowed between the letter and the meeting itself for the employee to consider their response to the allegations.  

The length of this period will depend on the nature of the allegations, and the complexity of the case, but in most cases a period of five working days will be appropriate. 

The disciplinary hearing should ideally be conducted by a single manager.  Where possible, they should not have been involved in the investigation either as an investigator or witness. Also someone more senior within the organisation may be required to hold any subsequent appeal hearing.
Structure of the disciplinary hearing

· Introduce everyone present and state the reason for their attendance.

· Explain that the purpose of the hearing is to consider whether disciplinary action should be taken.

· Explain how the hearing should be conducted.

· State precisely the nature of the complaint and why the possibility of disciplinary action is being considered.

· Give the employee an opportunity to respond to the points made and to present any evidence on his behalf.   S/he should be able to call witnesses if required.  S/he or his/her companion must be given the opportunity to ask questions.

· Ensure that all the facts relating to the complaint emerge and that any special circumstances are noted.

· At the end of the hearing summarise the main points made by both parties and highlight any that may need to be checked further.

· If it is felt during the hearing that there is inadequate information to make a decision the hearing should be adjourned so that this can be checked.

· At the end of the hearing the employer’s representative should adjourn to consider the decision.

· Summarise the hearing’s conclusion and ensure that the employee is clear about what is likely to happen next.

If the employee has a satisfactory explanation then no disciplinary action will be necessary.  In all cases the burden of proof must be established ‘on a balance of possibilities’.

Postponement or Failure to attend hearing

If an employee fails to attend the disciplinary hearing through unforeseen circumstances such as illness, or wishes to adjourn due to their own or their companion’s unavailability, a further meeting should be arranged within a reasonable time.

If the employee then seeks to postpone the meeting a second time, you should consider the reason for the requested adjournment, and any other relevant circumstances. If the employee is unwell, you should consider conducting a disciplinary hearing at or near the employee’s home, or postponing until a medical certificate has been obtained to give a better picture of the likely prognosis. There is a fine balancing act between ensuring the employee is treated fairly, and ensuring that necessary business decisions are not postponed indefinitely by pandering to an employee who may simply be trying to avoid the perceived inevitable outcome.

If an employee refuses to attend a disciplinary hearing you can still hold it in his absence, provided he had been appropriately notified of it, and has been told that the hearing will go ahead whether he attends or not.  If, however, he is unable to attend because of absences through ill health, then you should postpone the meeting until he returns to work.

Following a disciplinary hearing you should notify the employee in writing of the decision, any disciplinary sanctions to be given and the right to appeal.

Appeals

Any appeal against the decision made in a disciplinary hearing, should, if possible be heard by a more senior manager not previously involved in the process.  S/he should consider the following questions:

· Has there been a sufficient investigation to establish the facts?

· Has the organisation’s own disciplinary procedure been correctly followed?

· Was the employee given sufficient information about the allegations against him?

· Was the employee given opportunity to respond to those allegations?

The reason for this is to maintain as fair and objective perspective on the events in question and the decision made.

Examples of letters dealing with the disciplinary process – see Documents 17 to 25 in the Forms Package

GRIEVANCE ISSUES
The grievance procedure is a mechanism which provides employees with access to a procedure to resolve issues relating to their employment on a quick and fair basis.

Handling a Grievance 

In handling a grievance you should take the following actions: 

· Listen carefully to the points being made by the employee and try to gauge whether the specific grievance may be symptomatic of more deep-rooted problems;

· Listen to any opposing points of view;

· Having considered all the evidence, conclude whether there is an issue to be addressed;

· Decide what action to take; 

· Notify the employee in writing of decision reached and of the appeal process.

It is common for employees who are being subjected to disciplinary action to raise a grievance as a sort of counter claim. You should, as far as possible, treat the two issues separately, handling each under its respective procedure. If there is a disciplinary decision to dismiss the employee you should still ensure that you deal with any outstanding grievance. 

Any written complaint should be viewed by the Company as a potential grievance and as such should be dealt with under the grievance procedure.  Such complaints could include a letter of resignation or a letter from a solicitor.     

Examples of letters dealing with the grievance process - see Documents 14 to 16 in the Forms Package

